INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

Inre

MICHAEL W. UTTERBACK, Case No. 01-42251
Chapter 7
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COLUMBIAN NATIONAL TITLE
INSURANCE COMPANY,

Plaintiff,
V. Adversary No. 01-7130
MICHAEL W.UTTERBACK,

Defendant.
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MEMORANDUM AND ORDER
This matter is under advisement after trid of Pantff Columbian National Title Insurance
Company’s Complaint to Determine Dischargesbility of Debt owed by Debtor, Michagl W. Utterback,
pursuant to 11 U.S.C. 88523(a)(2)(A), (8)(4) and (8)(6). The Court has conducted an evidentiary hearing
in this matter, judged the credibility of the witnesses, and made an independent review of applicable law.
The Court has jurisdiction to hear this matter, and to enter afina order.!
l. FINDINGS OF FACT

1. The Debtor isthe sole officer and shareholder of Touchstone, Inc., a Kansas Corporation
he gtarted in 1997 to engage in the congtruction business.

128 U.S.C. § 157(b)(2)(1) (core proceeding), 28 U.S.C. § 1334 and 11 U.S.C. § 523(c).



In October 1999, Touchstone entered into a contract with Orvd and Ladonna Williams
to build them ahome in Sedgwick County, Kansas on land they aready owned.

The Williamses trandferred the land to Touchstone, and Touchstone inturnmortgaged the
land to Prarie State Bank (“Prairie State”) to secure a line of credit to cover the
congtruction costs for the new house.

The mortgage was properly recorded with the Sedgwick County Register of Deeds.

Asthe home was built, Touchstone drew onthe line of credit to pay for construction costs.

The Williamses purchased the house and the land fromTouchstone on September 1, 2000.

Aspart of the process of purchase, the Williamses secured title insurance from Columbian
Nationd Title Insurance Company (“Columbian™).

At the closing on the house, the Debtor, as President of Touchstone, signed an “ affidavit
and agreement” tha contained the following provisons

3.

There are no outstanding unpaid bills for services, labor or materids used in the
congtructionor repair of buildings and improvements on said real estate. Affiants
(dc) further gate dl construction and/or repair of buildings and improvements on
said real edtate has been fully completed and accepted by owners.

There are no outstanding unpaid and/or unreleased Title | or Title Il house or
improvement loans, chattel mortgages, conditiond saes contracts, security
agreements, financing statements, continuation statements or other documents or
indruments evidencing a securedinterestinany chattel or fixturelocated inor upon
said premises described above.

This afidavit is made and ddivered in connection with the sde and/or mortgage
of said red edtate and is expresdy for the benfit of any and dl personor persons
relying hereon, including but not limited to principas and their agents who are
partiesto this transaction.

NOTE: Paragraphs No. 6 and 7 apply in addition to the above only if mortgage title
insurance is issued.



10.

11.

12.

13.

14.

6. The dfiants (SC), parties hereto, hereby request the issuance of mortgage title
insurance uponsaid real estate without exceptiontherein asto any possible unfiled
mechanic’ sor materidman’ sliens and any unreleasedimprovement loans, security
agreements, financing statements, continuation statementsor other instruments or
documents evidencing a secured interest in sad red estate, and in congderation
thereof and as an inducement therefor, said affiant does hereby jointly and
sveadly, agreeto indemnify and hold such title insurance underwriter harmless of
and from any and dl loss, cost, damage and expense of every kind, including
attorney’ s fees, which such title insurance underwriter may suffer or incur or
become lidble for under its said policy or policies now to be issued, or any re-
issue, renewa or extensionthereof, or new policy a any timeissued uponsad real
estate, part thereof or interest therein, arising, directly or indirectly, out of or on
account of any such mechanic’'s or materia man's liens or other lienor damor
damsand/or suchfilings under the Uniform Commercia Code, inconnectionwith
its enforcement of its rights under this agreement.

Columbianissued the title insurance without an exceptionfor the properly recorded Prairie
State mortgage.

The Debtor did not read each of the documents & the closing onthe sde of the houseand
did not specificdly notice the fact that the mortgage to Prairie State was not included as
an exception to the title insurance.

The Debtor did not recal sgning the affidavit and agreement, but does not contest the fact
that he did so. TheDebtor testified helikely just Sgned the documents and | eft the closing,
as he had done at numerous other closings.

Prior to issuing the title insurance policy, Columbian ether did not conduct a searchof the
mortgage records recorded at the Sedgwick County Recorder of Deeds office to seeif
any liens or mortgages had been filed againgt the property, or failed to note the mortgege
while conducting the search.

Instead, Columbian clams it relied upon the affidavit Sgned by the Debtor, which it
contends states there are no outstanding liens againgt the property, when issuing thetitle
insurance policy.

At the dosing onthe property, Touchstone received acheck for $67,110, representing the
remaining amount due under the contract with the Williamses. Prairie State was not
included as a payee on the check.



15.

16.

17.

18.

The Debtor deposited the check from the sale of the property into Touchstone's generd
operating account and exclusively used the funds to pay other business debts.

The Debtor planned on repaying the debt to Prairie State, but was unable to do so when
he was unable to collect on debts from other businesses who went out of busnesswhile
gill owing money to Touchstone.

At some point after the closing, Debtor contacted Prairie State Bank asking for an
extenson of the note, providing further evidence that Touchstone fully intended to ill
repay the mortgage note.

Asareault of the Debtor’ sfalureto repay the loanto Prairie State and Columbian’ sfalure
to except the loanfromitstitle insurance policy, Columbianwasforced to pay off the debt
in the amount of $71,160.

. ANALYSIS

Columbian filed this case seeking non-dischargeability of the debt owed to it by the Debtor

pursuant to 11 U.S.C. § 523(a)(2)(A),% § 523(a)(4), and § 523(a)(6). The Court will address each of

these claims separately.

Before doing so, it isimportant to note that the purpose of bankruptcy isto alow adebtor to have

afinancd “fresh start.” However, the Bankruptcy Code does not provide a blanket fresh start for dl

debtors for dl reasons. In fact, 8 523 provides an express list of debts that are nondischargeable in a

Chapter 7 bankruptcy. Section 523 baancesthe competing policiesof alowing afresh start and preventing

adebtor from prospering from his own fraud.?

A.

Standard of Review

2All statutory references are to the Bankruptcy Code, 11 U.S.C. § 101, et seg., unless
otherwise specified.

*Field v. Mans, 157 F.3d 35, 44 (1% Cir. 1998).
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The burden of proof rests with the party opposing the discharge. Thus, inthis case, the burden of
proof, by a preponderance of the evidence, is on Columbian.* Discharge provisons will be grictly
congtrued againg the creditor and, because of the fresh start objectives of bankruptcy, doubt is to be
resolved in Debtor’ s favor.®

B. The Debtor did not engage in conduct that would cause this debt to be non-
dischar geable under § 523(a)(2)(A).

Section 523(a)(2)(A) of the Bankruptcy Code provides an exception to discharge if a debt was
obtained by “false pretenses, afase representation, or actual fraud, other than a statement respecting the
debtor’ sor aningder’ sfinanda condition.” The creditor must prove, by apreponderance of the evidence,
(2) that debtor made afdserepresentation; (2) that debtor made the representation with intent to decelve
the creditor; and (3) that the creditor, to his resulting detriment, justifiably relied on this representation.”®
A debtor’ sintent to deceive a creditor in making false
representations, within the meaning of the fraud discharge exception, may be inferred from the totdity of

circumstances, or from a knowingly made fase satement.’

“See Grogan v. Garner, 498 U.S. 279, 291 (1991) (holding that preponderance of the
evidence standard, not clear and convincing standard, appliesto al exceptionsto discharge); see also
Inre Turner, 266 B.R. 491 (10" Cir. B.A.P. 2001), citing Jonesv. Jones (In re Jones), 9 F.3d 878,
880 (10™ Cir. 1993).

°In re Perkins, 298 B.R. 778, 787 (Bankr. D. Utah 2003) (citing In re Kaspar, 125 F.3d
1358, 1360 (10™ Cir. 1997)).

®Lang v. Lang (In re Lang), 293 B.R. 501, 514 (10" Cir. B.A.P. 2003); Fowler Bros. v.
Young (In re Young), 91 F.3d 1367, 1373 (10" Cir. 1996).

"Young, 91 F.3d at 1374.



The Court finds that Columbian has shown thét it relied on Debtor’ s Satements in the affidavit in
dosing the loan,® and that Columbian was harmed because it then elected to not provide an exception to
the Prarie State mortgage. Columbian was then required to pay off the mortgage. However, the Court
finds, as more fully discussed below, that Columbian failed to prove both that the statements made
condtitute a fraudulent misrepresentation or omission and failed to prove that the Debtor acted with the
intent to decelve Columbian or anyone d<e.

1 Columbian failed to prove that Debtor made any a fraudulent
misr epresentation or omission.

Columbian contends that Debtor’ s statements contained in the “affidavit and agreement,” which
he sgned at the time the sde to the Williamses was closed, contained fraudulent misrepresentations or
omissions. Columbian doesnot point to the specificlanguagein the affidavit that it contendswasfraudulent,
ingead generdly relying on four paragraphs in the affidavit to support its position.

The Court findsthat the first paragraphrdied upon by Columbian, paragraph 3inthe affidavit, does
not contain any fraudulent misrepresentations. That paragraph States.

There are no outdanding unpad bills for services, labor or materids used in the

congtruction or repair of buildings and improvements on said red etate. Affiants further

date al congtruction and/or repair of buildings and improvements on said red estate has
been fully completed and accepted by owners.

8 Judge Pusateri, in denying Columbian’s motion for summary judgment in this case, sated “Title
insurance companies are in the business of insuring the qudity of title to red property and, a leest asthe
Court understands it, they investigate the record to the red property before they insureit, and rely on
ther findings to determine what exceptions to include in their palicy.” (Doc. No. 28) This Court is
amilarly astonished that any title company would choose not to check recorded documents and instead
chooseto rey on an affidavit which, as noted below, is not the mode of clarity. Thus, whether
Columbian’s rdiance was judtified is questionable, but the Court need not decide that because of the
Court’sfinding on the other eements.



Atissueinthis caseis arecorded mortgage by Prairie State againgt the property. Nothing in paragraph
3 of the affidavit relates to arecorded mortgage. This provison is clearly meant to ded with mechanics
liens, which may or may not be recorded at the time of a house dosing. Further, Debtor’s failure to
afirmaivey ing< that Prairie State’' s name aso be inserted, with Touchstone's, on the check received at
cloging, did not involve any “unpaid bills for services, labor or materids used in the congtruction or repair
of buildings and improvementson said real estate.” In addition, there is no evidence that the construction
of the house was not complete and accepted by the Williamses. Therefore, nothing contained in paragraph
3 condtitutes a fraudulent misrepresentation or omission asit relates to the Prairie State mortgage.

The Court amilarly findsthat paragraph4 of the affidavit contains no statements by the Debtor that
supports Columbian’s position. Paragraph 4 states:

Thereare no outdanding unpaid and/or unreleased Title | or Title 11 house or improvement

loans, chattel mortgages, conditionad sales contracts, security agreements, financing

satements, continuation statements or other documents or instruments evidencing a

secured interest inany chattel or fixturelocated inor uponsaid premises described above.
By sgning the affidavit with the language in this paragraph, Debtor makes numerous representations, but
none relate to the mortgage by Prairie State. “Title | and Title 11 house or improvement loans’ are loans
that are guaranteed by the Federal Housng Adminidtration (FHA) for certain purchases and improvements
to homes. A*chattel mortgage’ is “a pre-Uniform Commercid Code security device whereby a security

interest was taken by the mortgageeinpersonal property of the mortgagor.”® A “conditiona sales contract”

is a “[florm of sales contract in which seler reserves title until buyer paysfor goods, at which time, the

Black’s Law Dictionary 215 (5" ed. 1979).
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condition having beenfulfilled, title passesto buyer.”*® A “security agreement” is “[alnagreement granting
acreditor asecurity interest inpersond property.”** A “financing statement is used under Articdle 9 [of the
UniformCommercid Code] to reflect a public record that thereis a security interest or claim to goodsin
question to secure a debt.”*? Although the Court is unable to determine precisdy what a “continuation
Satement” is in this context, the Court will assume, at a minmum, that it relates to an extenson or
continuation of a security interest in persona property.*3

Columbianproduced no evidencethat the Prairie State mortgage wasaTitle | or Title 11 loan. The
loan at isue in this case was not a conditional sales contract. The remainder of the items contained in
paragraph4 are clearly unrelated to the mortgage and loanat issue in thiscase. Therefore, Columbian has
faled to produce any evidence to show that Debtor made any misrepresentations in paragraph 4 of the
afidavit.

Paragraph 5 of theafidavit d sodoesnot support Columbian’ sdam. Thisparagraph merdy states
that the affidavit is being made and delivered in connectionwiththe sale and/or mortgage of the red estate
and describes the persons for whom the affidavit is to benefit. Columbian has not shown that the Debtor

made any fraudulent misrepresentations or omissons in paragraph 5 of the affidavit.

1919, at 267.

Hd. at 1217.

21d. at 568.

BUnder the Kansas UCC, K.S.A. 84-9-102(a)(27), a“ Continuation statement” means an
amendment of afinancing satement which: (A) Identifies, by its file number, theinitid financing

gatement to which it rdlaes; and (B) indicates that it is a continuation statement for, or that it isfiled to
continue the effectiveness of , the identified financing statement.



Paragraph 6 of the affidavit contains two digtinct sections. Firdt, the affiant requests the issuance
of mortgagee title insurance “without exception therein as to any possible unfiled mechanic's or
materidman’s liens and any unreleased improvement loans, security agreements, finandng statements,
continuationstatementsor other instruments or documents evidencing asecured interest insaid red estate.

.. Next, the afiant agrees to indemnify and hold harmless Columbian for any damages it may incur
“under its sad palicy . . . arisng, directly or indirectly, out of or on account of any such mechanic’s or
materidman’ sliensor other lienor damor dams and/or suchfilings under the UniformCommercia Code,
inconnectionwithitsenforcement of itsrights under this agreement.” Onceagain, this Paragraph does not
contain any fraudulent misrepresentations on the part of the Debtor.

Thefirgt part is nothing more than a request by the Debtor for the issuance of aninsurance palicy;
it does not contain any statement by the Debtor that there are no outstanding mortgages. The second part
of this paragraphisan agreement to indemnify Columbian, but dso does not contain any statement by the
Debtor that there are no outstanding mortgages. Nothing contained in paragraph 6 of the affidavit supports
Columbian’s clam that the Debtor made a fraudulent misrepresentation or omisson to it in regard to the
Prairie State mortgege.

Columbian aso contendsin the Pretria Order that the Debtor stated inhis effidavit thet he would
repay the firg mortgage with the funds from the sdle. This was not argued & trid, and the Court has
reviewed the affidavit and found nothing that could be construed as sucha statement. Neither Chris Scott
nor Debtor, the only witnesses at the trid who were dso at the closing, so testified.

Based on these findings the Court finds that the Debtor did not make any fraudulent

misrepresentations or omissons regarding the Prairie State mortgege in the dfidavit.  This finding is



buttressed by the generd propositionthat because the affidavit in question was drafted by Columbian, any
ambiguitiesin it will be construed againgt the drafter, Columbian.*

Although these findings, done, are sufficient to deny Columbian’s objection to discharge under 8
523(a)(2)(A), the Court will dso address the issue of the Debtor’'s intent to decelve as it relates to
Columbian’s objection to discharge under§ 523(a)(2)(A).

2. Columbian failedto prove that the Debtor acted with the necessary intent
to deceive.

Even if the Court were to have found that, by sgning the affidavit, Debtor did make fraudulent
misrepresentations, Columbian’'s clam that the debt at issue is non-dischargeable under § 523(a)(2)(A)
would be rejected becauseit faled to prove by apreponderanceof the evidencethat the Debtor acted with
the necessary intent. In additionto proving that the Debtor made misrepresentations, Columbianisrequired
to show that the Debtor did so with the intent to deceive Columbian.®® Thisintent may be inferred from
the totdity of the circumstances, or from a knowingly made fase statement.*

Although the burden remains on Columbianto show that the Debtor acted withthe required intent,
the Court finds that the Debtor was able to prove, with his own uncontroverted tesimony, that he did not
intend to deceive Columbian. The Debtor testified that he did not read the documentsat the dosing prior

to sgning them. Instead, he did what many people do whenclosing on red estate, and smply signed the

“Anthony v. United Sates, 987 F.2d 670, 674 (10" Cir. 1993) (holding “we are further
mindful that an ambiguity is generdly resolved againg the drafter of the document,” quoting Milk 'N'
More, Inc. v. Beavert, 963 F.2d 1342, 1344 (10th Cir.1992)); Metropolitan Life Ins. Co. v.
Strnad, 255 Kan. 657, 662 (1994), citing Thomas v. Thomas, 250 Kan. 235, 244 (1992).

1®See Young, 91 F.3d at 1373.
181d. at 1375.
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documentswhere he wasingtructed to 9gn by the dosing agent. The Debtor had closed many smilar home
congtruction deds before, and he merely signed the documents put before imand left. The Court found
his tesimony to be credible and undisputed. Further, the Court has found that the affidavit upon which
Columbian relies did not contain any misrepresentations, even had he carefully read the documents.

Because the Debtor did not carefully scrutinize the affidavit before he Sgned it, and because the
Court has found Columbian did not prove that Debtor made any misrepresentations whenggningit, inthe
firgt ingance, the Court findsthat it is literdly impossible for him to have intended to midead Columbian.
Columbian may have shown that the Debtor was negligent in faling to point out, at the dosing, that the
Summary of Sdller’ s Transactiononthe Settlement Statement did not indicate, inblock 504, that therewas
in fact a payoff due on the firs mortgage loan, but negligence is clearly not enough to meet the strict
requirements of § 523(a)(2)(A).

Further, Debtor testified that even after the closing, he fully intended to pay off the mortgage note,
and testified that he asked the bank for anextensionof the note. That testimony was corroborated by the
witness from the bank. The Court believed his testimony that his choice to use the loan proceeds to pay
other Touchstone debt was not done with the requisite intent to harm Columbian. Thus, Columbian has
faled to prove that the Debtor acted with an intent to deceive. Therefore, its objection to discharge
pursuant to 8 523(a)(2)(A) isrgected on thisbasisas well.

C. The Debtor did not engage in conduct that would render his debt to Columbian
non-dischar geable under § 523(a)(4).

Section523(a)(4) provides an exceptionto discharge fromany debt for “fraud or defd cationwhile

acting in afiduciary capacity, embezzlement, or larceny.” Although contained in the same section of the

11



Code, fraud or defdcationwhile acting inafiduciary capacity, embezzlement and larceny areeachdigtinct
actions on the part of the Debtor that can lead to the non-dischargeability of debt.

1 Columbianfailedto prove that the Debtor committed fraud or defalcation
while acting in a fiduciary capacity.

Columbiandams that the Debtor committed fraud or defa cationwhile acting inafiduciary capacity
and, therefore, hisdebt should be non-dischargeable pursuant to § 523(a)(4). First, Columbian must prove
that afiduciary relationship existed betweenit and Debtor and second, it must prove that Debtor committed
fraud or defacation in the course of that fiduciary relationship.t” Columbian contends that the Debtor’s
fiduciary duty arises from his position as a corporate officer and director of Touchstone, Inc., and that he
breached his duty by paying off other corporate debts with the money from the sdle of thisred edtate.

AsJudge Pusateri correctly noted indenying Columbian’ smotionfor summary judgment, the Tenth
Circuit has construed 8§ 523(a)(4) morenarrowly thanColumbianwould like. In Fowler Brothersv. Young
(Inre Young), the Tenth Circuit discussed breach of fiduciary duty asit relatesto § 523(a)(4) as follows:

The existence of afiduciary reaionship under § 523(a)(4) isdetermined under federal law.

However, state law is relevant to thisinquiry. Under thiscircuit’ sfederal bankruptcy case

law, to find that afiduciary relationship existed under 8523(3)(4), the court must find that

the money or property on which the debt at issue was based was entrusted to the Debtor.

Thus, anexpressor technica trust must be present for a fiduciary reationship to exist under

8 523(a)(4). Neither agenerd fiduciary duty of confidence, trugt, loydty, and good faith,

nor an inequaity between the parties knowledge or bargaining power, is sufficient to

establish a fiduciary rdaionship for purposes of dischargegbility. Further, the fiduciary
relationship must be shown to exist prior to the creation of the debt in controversy.®

1d. at 1371.
81d. at 1371-72 (citations and internal quotation marks omitted).

12



Columbian has not shown that an express or technical trust was created, wherein it, or anyone else,
entrusted the Debtor with money to be hdd intrust for the payment of the mortgage note. The fact that the
Debtor may have owed some sort of generd fiduciary duty to his corporationto expend the sales proceeds
for corporate purposes is insuffident to establish the type of fiduciary duty thet is required in the Tenth
Circuit for dischargesbility issues under 8 523(a)(4). And there was no proof that Debtor owed any
fiduciary relaionship to Columbian prior to the creation of the debt in controversy.

Even if the Court were to find that the fiduciary duty owed by the Debtor to his corporation was
aufficient to establish a clam under § 523(8)(4), Columbian’'s clam that the debt should be non-
dischargeable would ill be denied. In addition to proving that a fiduciary reaionship exists, Columbian
isrequired to prove that the debt in question arose as aresult of fraud or defa cationwhile the Debtor was
acting in hisfiduciary rdaionship.®® The evidencein this case conclusively establishes that the Delotor used
the funds to repay other corporate debts, abeit not the specific corporate debt that Columbiancontendsit
should have paid. The Debtor did not take corporate assetsfor hispersonal use, and therewas no evidence
that he squandered the loan proceeds on frivolousitems, or that he engaged in conduct that created harm
to Touchstone in any way by paying other corporate debts with the money received at the closing.

Because the Debtor’ sdleged fiduciary duty runs to Touchstone, not to Columbian, the Court finds
that the Debtor did not commit fraud or defa cation while acting as a fiduciary to Touchstone. Because
Columbian has failed to show that the Debtor engaged in any conduct that could be considered fraud or
defd cation toward Touchstone, which is the aleged beneficiary of the fiduciary relationship, this objection

to discharge is denied on this ground as well.

¥d.
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2. Columbian failed to prove that the Debtor committed embezzlement.

Columbian contendsthat the Debtor’ s use of the proceeds fromthe sde of the property, admittedly
to pay other legitimate corporate debts of Touchstone, but not the debt to Prairie State, constitutes
embezzlement. “[E]mbezzlement is defined under federal common law as the fraudulent appropriation of
property by a person to whom such property has been entrusted or into whose hands it has lanfully
come.”? Fraudulent appropriation requiresfraudin fact rather than implied or constructivefraud.?! Inorder
to hold that embezzlement has occurred, this definition requires afinding that a person has been entrusted
with property belonging to another or that a person has come to lanfully hold property belonging to
another.? If the Debtor is not such a person, he cannot be said to have embezzled.? The Court findsthat
Columbian has failed to prove that the sde proceeds belonged to anyone other than Touchstone and,
therefore, the Debtor did not commit embezzlement when he used the sdle proceeds to pay other
Touchstone debt.

Columbian presented very little evidenceconcerningthefact that the fundsfromthe sale of the house
belonged to someone other than Touchstone. Columbian presented no evidence purporting to require
Debtor or his corporation to hold in trust any of the proceeds of the sde to the Williamses. His datus as
President of Touchstone, by itsaf, isinsufficent to establisha fiduciary duty covered by § 523(a)(4). Infact,

it appears that Columbianintendsto rely onthe Debtor’ s statement madeto a Prairie State Bank officer that

29K lemens v. Wallace (In re Wallace), 840 F.2d 762, 765 (10" Cir. 1988) (internal
quotations omitted).

Z'McCreary v. Kichler (InreKichler), 226 B.R. 910, 914 (Bankr. D. Kan. 1998).
2d. at 914.
2| d.
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he knew he was not entitled to the funds, but used them to pay off other corporate debts anyway, and the
Debtor’ s testimony that, in retrospect, the check should have been made payable to both Touchstone and
Prairie State.

The Court finds that these statements and testimony concerning Debtor’ slegd obligationsinregard
to the proceeds from the sde of the house to not be dispositive as to the issue of whether such a legd
obligationexigts. Debtor isnot an attorney, and histestimony, after the fact, that perhaps the check should
have been made out to both Prarie State and Touchstone is insuffident to establish that such a legd
obligationdid infact exist or that Touchstone was not legdly entitled to the money. Furthermore, this Court
agrees with Judge Pusateri’ aandysistha “While the Debtor’ s statement that the check should have been
made out to Prairie State can be interpreted as an admission that the Sae Proceeds belonged to Prairie
State, it can aso be interpreted to express only the Debtor’s recognition that his present dispute with
Columbian could have been avoided if the check had been prepared that way.” (Doc. No. 28 at p. 12)

Numerous courts have refused to find embezzlement onthe basis that the property belonged to the
aleged wrongdoer under circumstances muchmore suspicious thanthose present inthiscase. For example,
inMcCreary v. Kichler, the debtor acted as abroker for the creditor in transactions involving the sale of
recycled materias. The debtor would find a buyer for the products and, after being notified of the sde, the
creditor would ship the materias directly to the buyer. The buyer would pay the debtor directly for the
funds, and the debtor would send the funds on to the creditor. The debtor failed to remit certain fundsthet
had beenpaid to it by buyersand the creditor dlaimed that the debtor had embezzled the money. The court

held that there was nothing that crested an obligation on the part of the debtor to segregate the funds that
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were owed to the creditor. Asaresult, the court found that the property did not belong to anyone other
than the debtor, and thus denied the creditor’s claim of embezzlement.?*

In the present case, the Court finds that Columbian has failed to prove tha any trust agreement
existed between Columbianand Debtor. The Court agrees with Columbian and Debtor that a prudent title
agent dosing this loan should have made the check jointly payable to Prairie State and Touchstone. The
Court ds0 accepts the fact that it is customary in the industry for home builders to use funds from the sde
of the house to pay off any outstanding mortgages taken to secure the constructionloan. However, neither
of these facts indicate that the Debtor was legdly obligated to repay the Prairie State mortgage note with
these sales proceeds.

In its closing argument, Columbian likened this case to a Stuation where a person attempts to
withdraw $100 from an ATM, but a machine mafunction causes disbursement of $1000, instead.
Columbiancorrectly arguesthat the money inthat situationrightfully belongs to the bank and the personwho
isinpossessionof it does not have the right to spend the money. The Court findsthe example of the ATM
to be factudly distinguishable from this case, however, and thus unpersuasive.

In the hypothetica, the person who came into possession of the money had no rightful daim to the
excess$900. Here, Touchstone had earned dl the money received in exchange for the congtruction of the

Williamses house. The money givento Touchstone was, therefore, inexchange for the work it performed,

24Kichler, 226 B.R. at 914-15. See also Belfry v. Cardozo (In re Belfry), 862 F.2d 661 (8"
Cir. 1998) (finding no embezzlement where creditor paid debtor $19,500 to restore an automobile and
the debtor used the funds for other purposes) and United American Ins. Co. v. Koelfgen (Inre
Koelfgen), 87 B.R. 993, 998 (Bankr. D. Minn. 1988) (finding no embezzlement where insurance
clients paid premiums to the debtor who was to remit the premiums to the insurance company and the
debtor instead used the funds for other company business).
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not due to amistake. Columbian, once it discovered its error, may have hoped and expected that Debtor
would have used that money to pay off the debt. Debtor, in hindsight, recognizesthat would have been the
best thing for him to have done. However, the fact remains that Touchstone had a claim to that money for
the goods and servicesit supplied to the Williamses.

Columbianhas not produced, and the Court has been unable to find, any legd basis for holding that
the money paid to Touchstone for the construction of the house was the property of anyone other than
Touchstone. Rather, this case gppears to follow the line of cases such as Kichler, Belfry and Koelfgen
where it was dearly expected that the debtorswould use fundsfor a certain purpose, but there was no lega
or contractua obligation that they do so. Because Columbian has failed to prove that the proceeds of the
sde of the redl estate were not the property of Touchstone, its claim that the Debtor embezzled the funds
isregected.

3. Columbian failed to prove that the Debtor committed lar ceny.

Section 523(a)(4) also provides anexceptionfor discharge as to any debt for larceny. Larceny is
defined as the “fraudulent and wrongful taking and carrying away of the property of ancother with intent to
convertittothe taker's use and withintent to permanently deprive the owner of suchproperty.”® “Larceny”
and “embezzlement” differ primarily on whether the Debtor origindly obtained the funds lawfully or not.®

Thereis no evidence that the Debtor committed larceny in this case. Columbian has never dleged
that the Touchstone was not entitled to receive the funds from the sale of the property, but rather that

Debtor, as Presdent of Touchstone, should have paid those fundsto retire Prairie Stat€' s mortgage note

ZBryant v. Tilley (Inre Tilley), 286 B.R. 782, 789 (Bankr. D. Colo. 2002).
26|d. at 790.
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instead of usgng the fundsto pay other corporate obligations. Absent any evidence of unlawful taking of the
property by Debtor, larceny isnot present. In addition, because the Court has dready found that the funds
were not the property of anyone other than Touchstone, as discussed more fully in the Court’s andysis of
the embezzlement clam, any dam of larceny is rejected.

D. The Debtor did not engage in conduct that would render his debt to Columbian non-
dischargeable pursuant to § 523(a)(6).

Columbian’sfind dam isthat the Debtor caused awillful and maicious injury to Columbian, and
as aresault, the debt should not be dischargeable pursuant to 8 523(a)(6). Section 523(a)(6) provides an
exception to discharge “for willful and maicious injury by the debtor to another entity or to the property of
another entity.” In 1998, the Supreme Court held that this provision only applies to a deliberate or
intentiond injury, not merely adeliberate or intentiona act that leads to injury.?” The Court explained that
this meant the debtor must have intended the consequences of the act he or she performed, not smply the
act itsdf. 2 Asrecently noted by the Court of Appealsfor the Tenth Circuit, without proof of both [awillfu
act and an maicious injury], an objection to discharge under § 523(a)(6) must fail.?®

Columbianfalled to show that the Debtor committed awillful act or caused amdicious injury under
the facts of thiscase. Theinjury to Columbian thet givesriseto itsclam isthat it was required to pay the
mortgage note to Prairie State under the title insurance policy it issued, so that Prairie State would in turn

release the mortgage that was cregting a cloud on the title to the Williamses home. It is clear that the

2’Kawaauhau v. Geiger, 523 U.S. 57, 60-64 (1998).
2|d. at 61-62.

ZPanalisv. Moore (In re Moore), 357 F.3d 1125, 1129 (10" Cir. 2004) (emphasisin
origind).
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Debtor’ sfailure to pay off this mortgage caused, at least inpart, the injury. However, there is no evidence
that the Debtor intended to cause injury to Columbian.

In fact, the only evidence before the Court showsthe oppositeistrue. The Debtor testified that he
had every intention of paying off the mortgage, but that the financid fallure of companies owing money to
Touchstone caused himto be unable to do so. He even sought an extension of the Prairie State Bank note,
after the cdlosing, to help him accomplish that. Had the Debtor been able to repay the debt as heintended,
then no harm would have come to Columbian. The Court finds the Debtor’ s testimony on this subject to
be credible and uncontroverted. Because the Debtor did not intend to cause the injury to Columbian,
Columbian’s § 523(8)(6) objection to discharge is denied.

[11.  CONCLUSION

The Court finds that the debt in question in this case is dischargesble asit does not fal within any
of the exceptions to discharge raised by Columbian. Columbian failed to prove by a preponderance of the
evidence that the debt in questionwas obtained by false pretenses, fa se representations or actud fraud, as
required by 8 523(a)(2)(A). In addition, Columbian failed to prove that the debt inthis case wasfor fraud
or defacation while acting inafiduciary capacity, embezzlement or larceny, as required by § 523(2)(4) or
that the debt was for willfu and mdicious injury by the Debtor as required by § 523(a)(6). For these
reasons, the Court findsthat judgment should be entered infavor of the Debtor, and againgt Columbian, and
that the debt to Columbian isin fact dischargegble.

IT 1S, THEREFORE, BY THIS COURT ORDERED that judgment shdl be entered in favor
of the Debtor, Michael W. Utterback, and againgt Columbian Nationa Title Insurance Company, on the

Complaint to Determine Dischargeability of Debt Under 11 U.S.C. § 523 (Doc. 1).
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IT ISFURTHER ORDERED that the debt owed by the Debtor to Columbian Nationd Title
Insurance Company is hereby discharged.

IT ISFURTHER ORDERED thet the foregoing congtitutes Findings of Fact and Conclusions
of Law under Rule 7052 of the Federal Rulesof Bankruptcy Procedure and Rule 52(a) of the Federal Rules
of Civil Procedure. A judgment based on this ruling will be entered on a separate document as required by
Fed. R. Bankr. P. 9021 and Fed. R. Civ. P. 58.

IT 1S SO ORDERED this day of March, 2004.

JANICE MILLER KARLIN
United States Bankruptcy Judge
Digtrict of Kansas
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The undersagned certifiesthat a copy of the Memorandum and Order was deposited in the United
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515 S. Kansas
Topeka, Kansas 66603

Michagl W. Utterback
2534 W. 21% St
Wichita, Kansas 67203

Joseph 1. Wittman
Trustee

Columbian Building
112 SW 6", Suite 508
Topeka, Kansas 66603

DEBRA C. GOODRICH

Judicial Assgtant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge
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